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J   U   D G M   E N T 

1. This first appeal has been preferred by the defendants/appellants on being 

dissatisfied with the judgment and decree passed by Ld. Munsiff, No.1, 

Tezpur dated 23-12-2015, vide M.S No- 13 of 2010, whereby the learned 

trial court decreed the suit on contest with cost.  

2. Upon admission of the appeal for hearing, the notice was issued to the 

respondent and the original case record of Money Suit no-13/ 2010 was 

called for and subsequently received. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PLAINTIFF/RESPONDENT CASE 

4. Case of the plaintiff/respondent appears to be in a narrow campus is that 

plaintiff being small scale industrial Unit with Govt. of Assam undertook 

many work orders for supplying its manufacturing items and other allied 

material to Govt and non-Govt Organization. It is stated that defendant No.3 

wrote a letter vide No. SETCI/T/10/1/A/368 dated 28/3/2000 inviting and 

offering hexagonal wire netting at Itakhula Sub Division from plaintiff to 

supply hexagonal wire netting at the approved rate of ASIDC It. The said 

authority through the said letter asked the plaintiff firm to attend the office 

and to signed the formal tender agreement in H form and to deposit a 2% 

security deposit in the Form N.S.C referring to the earlier letter bearing 

no.IID/1197 dated 21/02/2000 of defendant No.4 specified the requirement 

of hexagonal wire netting and also referring therein the letter of plaintiff No. 

PB/99-2000/5 dated 23/3/2000 agreeing to supply the said material. It is 

stated that on receipt of the said letter the plaintiff submitted the signed 

Form H with its letter No. PB/99-2000/10 dated 23/3/2000. The plaintiff 

clarified through its letter that it was not required to deposit the 2% security 

deposit in the Form N.S.C since it was exempted by Govt of Assam. It is 

further submitted that defendant No.3 vide letter no. dated 

SETCI/T/P/1/A/460 dated 10/4/2000 asked the plaintiff to supply 29 nos. of 

wire netting rolls in consultation with the defendant no.4 through another 
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letter bearing no. IID/W-1/D2/CC/SE/Pt-VI/261 dated 31/02/2000 reminded 

this plaintiff of having not supplied the material as asked for by 

Superintendent of Engineer through letter dated 10/04/2000 and gave 7 

days time.  It is stated that plaintiff supplied 7 nos. of rolls on 29/5/2000 

vide challan no.114 and again on 4/7/2000 the plaintiff sent the remaining 

22 numbers of hexagonal wire netting rolls vide challan no.127. On 5/7/2000 

this plaintiff sent its bill against 29 numbers of rolls to amount of Rs.78,202 

to defendant no.4. The defendant No.5 over telephone informed the plaintiff 

that out of 29 wire netting rolls 7 nos. of rolls were not found as per 

specification and as such the defendant requested the plaintiff to supply 7 

nos. of rolls as per specification. The plaintiff vide challan no.118 dated 

3/11/00 supplied fresh 7 wire netting rolls which was duly received by one of 

the officials, Sri Gagan Talukdar, S/A working in the office of the defendant 

no.4 as is apparent from his signature on the challan. In this way 7 rolls 

were supplied in excess to the defendants. It is stated that the plaintiff 

requested the defendant no.4 to return the 7 wire netting supplied vide 

challan no.14 dated 29/5/2000 which were not found as per specification but 

the defendant no.4 kept on promising that they would return the wire 

netting rolls soon. The plaintiff was under genuine belief that defendant 

would return the excess rolls but same was not returned. It is stated that the 

plaintiff wrote a letter to Executive Engineer for payment on 17/11/00. Again 

vide letter No. PB/2000-2001/44 dated 11/12/00 the plaintiff wrote for 

payment and refund of excess materials. A copy was also addressed to Addl. 

Chief Engineer and the Superintending Engineer. In the mean time the 

defendant vide cheque No. 0025069 dated 2/2/2001 cleared the amount 

against supply of 29 nos. of wire netting rolls. It is alleged that on several 

occasion the plaintiff has written letter requesting Executive Engineer to 

return the first 7 wire netting roll which were found not as per specification 

supplied to them vide challan No.114. On 2/2/2004 the plaintiff wrote a 

letter to Executive Engineer with a copy of the same to defendant No.4 but 

they did not respond. It is alleged that on 15/9/04 the plaintiff wrote a letter 
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to the Executive Engineer with a copy to all defendants except defendant 

No.1 requesting therein to return the seven numbers of wire netting rolls 

supplied which were not as per specification and which were lying with them 

as excess items. This time too the defendant paid no heed. Finding no other 

way the plaintiff wrote a letter to Executive Engineer on 07/04/05 and a copy 

was sent to all. It is alleged that finding no way the plaintiff sent 80 notice to 

defendants on 2/2/2008 through Advocate stating that he is going to file the 

suit for realization of amount for excess 7 wire netting rolls which were 

unnecessarily withheld and not returned back to plaintiff in-spite of several 

request made by plaintiff. The value of said 7 wire netting rolls is Rs.18,333. 

The said notices were served on defendants but defendant did not give any 

reply to the said notice. Again on 10/6/08 the advocate sent a letter to 

defendants which were also received by them as was apparent from seal of 

recipients in AD Card. The Addl. Chief Executive Engineer has first received 

the notice on 11/6/2008 and Asst Executive Engineer received on 23/6/08 

but defendants paid no heed. It is stated that plaintiff had supplied 7 seven 

nos. of wire netting rolls on 29/5/2000 vide challan no.114 worth 

Rs.18,333/- but said wire netting rolls were withheld by defendants un 

necessarily and not returned yet in-spite of several request made by plaintiff 

hence the plaintiff is entitled to value of said 7 wire netting rolls along with 

interest. It is stated that the suit is within limitation. The notice under section 

80 of C.P.C was sent on 20/2/2008 which provides fresh cause of action and 

this suit is filed within three years from the date of sending the notice. It is 

further stated that the Executive Engineer also wrote a letter to Asst. 

Executive Engineer 8/5/07 asking him as to whereabout of the 7 wire netting 

rolls which is nothing but a promise which gives rise to fresh cause of 

limitation. It was also stated that Sri Nakul Ch Paul who use to look the affair 

of firm was ill from 3/5/10 to 30/5/10. Immediately after coming round he 

approached the Counsel who took fortnight to prepare the case hence there 

is little delay if limitation is counted from the said letter sent by Executive 
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Engineer. Hence prayed for exemption. In view of the above the plaintiff 

prayed for passing decree.  

DEFENDANT/APPELLANT’S CASE 

5. The defendants/appellant with the pleas of limitation, cause of action, 

maintainability etc. pleaded further that plaintiff has filed the suit on baseless 

allegations and suppressing material facts. That defendant admitted that the 

defendant No.3 requested the plaintiff for supply of 29 rolls of hexagonal 

wire netting as per requirement against the scheme for utilization in the 

works which were required to be supplied and delivered at the site at Sizosa 

and not in Itakhula. It is admitted that plaintiff has submitted bills of 

Rs.78,202/- for the supply which were considered for payment subject to 

verification. It is stated that as per contract said material were to be 

delivered at the site at relevant time hence no question of receiving said 

material at the office of defendant no.4. Further Gagan Talukdar, Section 

Asstt. was not at the site at the relevant time and he was not the site in-

charge. Hence, if the plaintiff contacted with Gagan Talukdar at relevant 

time same and obtain his signature had no connection with the answering 

defendant and said act is behind the back of defendants. Hence, the plaintiff 

cannot claim any amount. That unspecified supplied materials of 7 rolls were 

rejected at the site by the site in-charge at the relevant time and plaintiff has 

the duty and responsibility to lift the rejected materials from the site. It is 

stated that firm never supplied 7 rolls of excess to defendant and defendant 

No.4 never promised to return the same to plaintiff. It is admitted that the 

Executive Engineer made query through site officers and report received 

form sire officers in the matter and same was intimated to the plaintiff on his 

personnel visit to the office of Executive Engineer. It is stated that 

defendants never turned deaf ear to plaintiff. It is stated that no valid notice 

under section 80 was served on defendants. It is stated that plaintiff never 

supplied and delivered excess wire netting rolls as claimed by plaintiff hence 

there is no question of withholding the same. It is stated that fact regarding 

issuing so called reminding letter by learned counsel is nothing but an 
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attempt to save the skin and to cover up period of limitation. It is stated that 

the supply of unspecified 7 wire netting rolls against challan no.114 were 

rejected at site at the time of delivery by the firm with due knowledge of the 

said firm which were neither received nor accounted for. As no excess wire 

netting rolls were not supplied by said or ever received by the defendants 

hence either withholding the same or making payment of the value thereof 

in question does not arise at all and defendants are not bound to make any 

payment as claimed by plaintiff.  

6.   Upon the pleadings of both the sides the learned trial Court has framed the 

following issues :  

(1) Whether the suit is maintainable ?  
(2) Whether the suit is bad for non-joinder of necessary party ? 
(3) Whether the plaintiff is entitled to get Rs.18,393/- only from  

  the defendants ?  
(4) Whether the plaintiff is entitled to the decree as prayed for ?  
Addl. Issue  
(5) Whether the suit is barred by laws of limitation and if yes 

whether that can be exempted in view of explanation given by 
the plaintiff ? 

 

7. And during trial, plaintiff /appellant adduced both ocular (1 witness) and 

documentary forms of evidences and per contra the defendants side 

examined 2 (two) witnesses and exhibited one number of document.  

8. After hearing both sides, the learned trial court by the impugned judgment 

dated 23/12/2015 decreed the suit with cost. On being aggrieved and 

dissatisfied with the impugned judgment, the defendants /appellant 

preferred the present appeal, upon the following grounds: -- 

GROUNDS OF APPEAL 

1. That the learned Munsiff No.1 erred in law, facts and equity in decreeing 
the suit ; 

2. That the learned trial court misconstrues the facts and evidence available 
and misapplies the law involved in decreeing the suit ;   

3. That the plaintiff/respondent fails to proof that he is entitled for recovery 
of the outstanding dues amounting to Rs.18,393/- with interest thereon ;  

4. That the plaintiff/respondent is a small scale industrial unit and has 
supplied 29 nos of wire rolls i.e. 7 (seven) nos. wire netting rolls on 29-
05-2000 vide challan No.114 and again on 04-07-2000 the plaintiff/ 
respondent sent 22 nos. of wire netting rolls vide challan No.127. that 
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since the 7 (seven) nos wire netting rolls dated 29-05-2000 vide challan 
No.114 were found not as per specification hence as per specification the 
by challan No.118 dated 03-11-2000 fresh 7 (seven) nos. wire netting 
rolls were again sent by the plaintiff.  

5. That the Learned Munsiff throughout her judgment has considered that 
there was excess 7 (seven) nos. wire netting which was supplied by the 
plaintiff/respondent in place of rejected rolls of 7 (seven) wire netting 
vide challan No.114 but erred in considering the fact it was fault on the  
plaintiff/respondent and that the requirement was only 29 nos. of wire 
netting rolls and the payment for the same was duly made by the 
appellant / defendant admitted by the plaintiff/respondent ; 

6. That the learned Munsiff has failed in considering the evidence deposed 
by the PW-1 and it was the burden lies on the plaintiff to proof his case ;  

7. That while considering the Issue No. (i) and (ii) learned Munsiff No.1 
erred in considering the facts as well as the law ;  

8. That the impugned judgment and decree are manifestly illegal, unjust 
and  improper and cannot be sustained discussing the Issue No. (iii) and 
totally failed in deciding the Issue No. (iv).  

9.  That though the learned Munsiff has framed additional issue i.e. Issue 
No.(v) whether the suit is barred by limitation but wrongly decided the 
same ;  

10.  That the learned court passed the impugned judgment and decree by 
wrong discussion of facts evidences and laws ;  

11. That the impugned judgment and decree was passed without due care 
and proper appreciation of oral and documentary evidence on record ;  

12. That the impugned judgment and decree was passed on mere 
conjecture, surmise and misconception and misread the facts and laws 
involved therein and without proper application of law ;  

13. That the learned court below wrongly decreed the suit ;  
14. That the impugned judgment and decree suffers from illegality, material 

irregularity, improperly and being unjust, inequitable and against all 
cannons of law need to be set aside.    
 
 EVIDENCE OF PLAINTIFF/APPELLANT’S SIDE 

9. To decide the contentions of both sides let us reproduce some relevant 

portions of the evidences adduced by both the sides. PW-1 in his evidence-

in-chief reproduced his contention of the plaint and exhibited 19 nos. of 

documents :  

Ext.1  : Letter No.IID/1197 dated 21-02-2000 
Ext.1(1) : Signature of plaintiff 
Ext.2  : Letter No.P.B./99-2000/015 dated 23-03-2000 
Ext.3  : Letter & Order No.SETCI/T/10/1/A/368 dated  

     28-03-2000 
Ext.4  : Letter No.P.B./99-2000/10 dated 29-03-2000 
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Ext.5  : Letter & Order No.SETCI/T/P/a/A/460 dated  
     10-04-2000 

Ext.6  : Bill No.PB/2000001/06 dated 05-01-2000 
Ext.7  : Challan No.114 
Ext.8  : Challan No.127   
Ext.9  : Bill No. PB/2000-01/06 for challan No.118 dated  

     03-11-2000   
Ext.10  : Plaintiff’s letter to Executive Engineer dated  

     15-09-2004   
Ext.11  : Plaintiff’s letter to Executive Engineer dated  

     07-04-2005  
Ext.12  : Letter No.IID/W-1/CECLA/PT/III/161-A by  

     defendant dated 08-05-2007  
Ext.13  : Copy of the notice u/s 80 CPC 
Ext.14(1) & 14(5): Postal receipt dated 02-02-2008  
Ext.15(1) & 15(4): A/D card 
Ext.16  : Copy of reminder dated 10-06-2008 
Ext.17(1) & 17(5): Postal receipts 
Ext.18(1) & 18(4): A/D cards 
Ext.19   : Medical certificate  
Ext.20   : SSU Unit certificate  
 
  

10. PW-1 in his cross-examination deposed that he has filed the case on behalf 

of Paul Brothers. Plaintiff firm is a partnership firm. He has submitted the 

registration certificate of the plaintiff firm in the suit. Plaintiff does not have 

registration under Societies Act. In para No.14 of his plaint he has written 

that in the event of his suit becomes time barred, he has submitted 

explanation seeking exemption. Similar exemption is also mentioned in para 

No.15 of his affidavit. The articles that he supplied to the government was at 

Seijosa Sub-Divisional site under Itakhola Irrigation. Vide Ext.2 he made 

request to the defendant No.3 to issue the supply order to plaintiff firm. 

Ext.3 is the supplied order issued by defendant no.3 whereby he was asked 

to supply the articles at Seijosa Sub-division. Plaintiff firm was ordered for 

supplying total 29 net roll. He has received payment for those 29 rolls. 

Thereafter, another 7 rolls in excess were supplied but neither the payment 

was made nor those rolls were returned. In Ext.7, challan dated 29-05-2000 

there is mention of 7 rolls wire net. In Ext.8, challan dated 04-07-2000 there 

is mention of 22 rolls. In Ext.9, challan dated 03-11-2000 there is mention of 
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7 rolls. Ext.9 is a carbon copy. In Ext.7 and Ext.8 there is no signature 

regarding receipt of the supply goods. In Ext.9 there is a signature in special 

instruction column. Out of his supply, 7 rolls were rejected and those were 

replaced by 7 rolls and the payment for another 7 rolls supply subsequently 

was not made to him. As the Govt department has not issued him any 

written permission, so he could not bring back those articles. Though he 

served notice u/s 80 CPC upon the Govt., but he has not received any reply 

from the govt. He doesn’t know if Gagan Talukdar is an office personal of 

defendant No.4. Vide Ext.12, defendant No.4 directed defendant No.5 to 

submit report after enquiry regarding the plaintiff’s claim of 7 wire net rolls. 

Ext. 12 was dated 08-05-2007. There is no written correspondence made 

with him after Ext.12. He has not submitted bills for 7 rolls as the defendant 

informed that that those are rejected goods.        

           

EVIDENCE OF DEFENDANT/RESPONDENT’S SIDE 

11. DW-1 has submitted his examination in chief supporting the contentions of 

the written statement and exhibited following documents :  

Ext.A  : Photo copy of Challan No.118 (proved in original) 
Ext.B  : Photocopy of site account, November 2000 
 

12. DW-1 in his cross-examination deposed that so far he knows order was 

placed for 29 hexagonal wire netting by the Executive Engineer. Out of 

them, 7 nos were rejected. As per his office record, payment was made 

against only 22 orders to M/s Paul Brothers. Since from 12th June, 2012 he 

has been working in the present post. He doesn’t remember concerning 

which year of supply the dispute has arisen. During the time of dispute, Sri 

Ghane Gogoi was the in the charge of Asstt. Executive Engineer. So far he 

knows, Sri Raju Saikia was the Store Officer and Gagan Talukdar was Section 

Officer. Out of the three persons, he did not have any discussion with Ghana 

Gogoi and Gagan Talukdar. 7 nos were rejected as told by Riju Saikia. He did 

not ask Raju Saikia if those rejected materials were in their store room or in 

some other place. After he joined in the office and before and after filing his 
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affidavit he did not search any letter in his office in respect of asking Paul 

Brothers to take back the hexagonal wire netting. He has not submitted any 

letter containing direction to take back the materials. Their store in Seijosa 

kept under their lock and key. It is true that without the written direction, no 

outsider can bring any material from their store. Regarding the present 

dispute there was as discussion made with Raju Saikia once. Gagan Talukdar 

and Riju Saikia are still in service. Ghana Gogoi has already retired. He 

doesn’t remember if he has gone through the written statement. Ext.7, 8 

and 9 are shown to him.  Looking at Ext.8 and 9 he can say that supply 

order was made for 36 hexagonal wire netting and payment for 29 orders 

was made. Ext.13 was shown, which was taken by Ext.14. Looking at 

Ext.15(1) he can say that there is signature of Michael Narzary and he is a 

4th grade employee in their office. He has seen and recognized the seal and 

signature of the then Executive Engineer. Ext.15(3) was  received in 

Superintendent office, which he recognize. Ext.16 was shown to him which 

was sent through Ext.17 to them and to their higher authority. Ext.18 Series 

were received by their office and their higher office. He could recognize the 

seals but could not recognize the signatures. He was shown Ext.12. Ext.12 

was written by Executive Engineer D. Barua to their office. After receiving 

the Ext.12 they did not do anything and as such nothing was in written 

statement. After receiving Ext.13 and 14, their office did not send any reply. 

They have submitted Ext.A and Ext.B. In Ext.B, except the one noting rest 

are carbon copy. The written part with pen is “received from M/s Paul 

Brothers vide SVO SETCI/T/P/I/A/368 dated 28-03-2000. He cannot say 

know how many copies are made during preparation of Ext. B and where the 

original is kept. Their Head Assistant can say. Ext. B ought to be in carbon 

except the signature, and as there is writings with pen, he has doubt over 

Ext. B. They have not submitted the terms and condition of their office in the 

suit. He could not say  out of which the challan from Ext.7,8 and 9, there is 

excess in material. He could not say if any enquiry is made by their office 

against Gagan Talukdar.      
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13. DW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and he has deposed in his cross-examination 

that he has been working as Head Asstt. At Itakhola Irrigation Dept. since 

2015. Notice to plaintiff from their office to take back the 7 nos. of rejected 

wire netting was not made. The plaintiff replaced those 7 nos. of rejected 

wire netting. He doesn’t know in how many lots the plaintiff has supplied the 

articles after receiving the order for 29 hexagonal wire netting and therefore 

he cannot say as to from which lot the article was rejected. Supplied 

materials are kept in Godown at Seijosa and their SO (Section Officer) look 

after its safety. He cannot remember now as to who was the SO in their 

office store during the time of dispute.  Gagan Talukdar was the Section 

Asstt. during the time of dispute. Sectional officer may issue written 

requisition for store room. No document is filed in the suit regarding that 

written direction made by Store SO for returning the 7 hexagonal wire 

netting. Ext.9 was shown to Gagan Talukdar, section assistant of their office 

and he has signed after receiving plaintiff’s materials. Any correspondence 

first came to him and then to others. It is seen vide Ext.13, Ext. 15(2) that 

their office had received. The seal in Ext.15(2) is theirs but he could not 

recognize the signature. Ext.16 letter is received by him and Ext.18(3) is the 

A/D card.  From Ext.18(3)(a) case record it is seen that no reply was sent by 

their office against the Ext.16. 2 Y security is to be furnished for any kind of 

contract but he knows that no security is needed for SSI Unit. Ext.20 was 

shown to him. He cannot say if the copy of Ext.20 is available in their office 

or not. It is seen from the case record that only one challan Ext.A is 

submitted by their office. Ext. B was shown to him. Receive datebase should 

be kept for material for different period. Vide Ext. B it is shown that 29 nos. 

of hexagonal wire netting is received in the month of November. As per 

Ext.A it is shown that only 7 wire netting has been received but in Ext.B it is 

shown that 29 nos. has been received altogether. The plaintiff has deposited 

hexagonal wire netting numbering 7 nos on  29-05-2000 and 22 nos. on  04-

07-2000 in their office. In site account, 7 and 22 should be shown in May 
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and July and there should be entry of 7 and 22 in the months of May and 

July. Rejected materials should be deducted in the month of rejection from 

the site account. No such site account is filed in the suit where the rejected 

materials were shown deducted. Looking at the Ext.7 he can say that 7 nos. 

of wire netting supplied through challan has been rejected by their office. He 

cannot say from which month’s site account the 7 nos. rejected materials 

were deducted or not deducted. Unless the rejected material is not deducted 

from the site account, the materials will be considered as their office 

property.    

DISCUSSIONS, DECISIONS & REASONS FOR SUCH DECISIONS 

14. On careful perusal of the judgment and order passed by the learned Munsiff 

No-1, Sonitpur, Tezpur this court in the forthcoming discussions, shall try to 

the decide the following pertinent questions:-  

1. Whether learned Munsiff No-1, Sonitpur, Tezpur rightly 

decided and answered the issues no- 3 and 5 against the 

defendant ? 

2. Whether learned Munsiff No-1, Sonitpur, Tezpur rightly 

decreed the suit of plaintiff providing sufficient reasons? 

3. Whether learned Munsiff No-1, Sonitpur, Tezpur appreciated 

the evidences adduced by the plaintiff/respondent properly 

leaving no stone unturned?  

4. Whether findings of learned Munsiff No-1, Sonitpur, and 

Tezpur are based upon lawful consideration and settled 

provisions of law? 

15. Taking notes, upon the questions formulated by the court in the upcoming 

discussions this first appellate court shall try to answer the questions above 

including the grounds of appeal of appellant in the light of evidence adduced 

by the plaintiff/appellant as well as the respondent/defendant in original suit. 

16. During the time of argument learned advocate on behalf of the appellant 

/defendants raised strong objection against the discussion and decision of 

learned court below in respect of Issue No.3 contending that learned court 
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below has erred both in law and facts in deciding the Issue No.3 in favour of 

the plaintiff/respondent. Per contra, learned advocate appearing on behalf of 

the respondent/plaintiff vehemently argued before this court stating that 

learned court below has rightly decided the Issue No.3 in favour of 

plaintiff/respondent.  

17. In the light of points of argument put forwarded by both sides during the 

time of argument, this first appellate court thinks it deem fit and proper to 

discuss the Issue No.3 at the outset.  

18. Learned court below in deciding the Issue No.3 opined that the plaintiff is 

entitled to Rs.18,393/- from the defendants /appellants and prior discussing 

the sustainability of decision of the learned court below, let us appreciate 

first the bone of contention divulges from the pleadings on record.  

19. From the contentions of both the plaintiff/respondent and defendants/ 

appellants it divulges before this court that the plaintiff vide challan Nos.114 

and 127 supplied 29 nos of hexagonal wire netting rolls at Itakhola Sub-

Division out of which the defendants rejected 7 nos of rolls claiming them to 

be unspecified and requested the plaintiff to supply 7 nos of rolls as per 

specification and plaintiff vide challan No.118 dated 03-11-2000 supplied 

fresh 7 wire nettings rolls which was duly received by one official Sri Gagan 

Talukdar. There is no dispute between the plaintiff/respondent and 

defendant /appellants over supply of 29 nos rolls by the plaintiff and 

payment of Rs.78,202/- to the plaintiff by the defendants for supplying 29 

nos. of hexagonal wire netting to the defendants. The bone of contention 

and real points of controversy between the parties started from the fact that 

plaintiff/respondent claimed that as the defendants rejected 7 nos of rolls 

that he supplied on 29-05-2000 vide challan No.114 claiming that those rolls 

are not as per specification and subsequently he has supplied another fresh 

7 nos. of rolls vide challan No.118 dated 03-11-2000 and his earlier supplied 

rolls were not returned to him even after repeated requests and after 

serving advocate’s notice. As such, the plaintiff/respondent claimed recovery 

of Rs.18,393/- from the defendants/appellants for non-payment of 7 nos. of 
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supplied rolls or not returning those unspecified rolls to the plaintiff by the 

defendant. Plaintiff/respondent to substantiate the pleadings adduced both 

ocular and documentary forms of evidences. I have carefully travelled 

through the evidences presented before this court by the plaintiff side and it 

finds that PW-1 exhibited the following documents :  

Ext.1  : Letter No.IID/1197 dated 21-02-2000 
Ext.1(1) : Signature of plaintiff 
Ext.2  : Letter No.P.B./99-2000/015 dated 23-03-2000 
Ext.3  : Letter & Order No.SETCI/T/10/1/A/368 dated  

     28-03-2000 
Ext.4  : Letter No.P.B./99-2000/10 dated 29-03-2000 
Ext.5  : Letter & Order No.SETCI/T/P/a/A/460 dated  

     10-04-2000 
Ext.6  : Bill No.PB/2000001/06 dated 05-01-2000 
Ext.7  : Challan No.114 
Ext.8  : Challan No.127   
Ext.9  : Bill No. PB/2000-01/06 for challan No.118 dated  

     03-11-2000   
Ext.10  : Plaintiff’s letter to Executive Engineer dated  

     15-09-2004   
Ext.11  : Plaintiff’s letter to Executive Engineer dated  

     07-04-2005  
Ext.12  : Letter No.IID/W-1/CECLA/PT/III/161-A by  

     defendant dated 08-05-2007  
Ext.13  : Copy of the notice u/s 80 CPC 
Ext.14(1) & 14(5): Postal receipt dated 02-02-2008  
Ext.15(1) & 15(4): A/D card 
Ext.16  : Copy of reminder dated 10-06-2008 
Ext.17(1) & 17(5): Postal receipts 
Ext.18(1) & 18(4): A/D cards 
Ext.19   : Medical certificate  
Ext.20   : SSU Unit certificate  
 

20. The oral testimony of PW-1 and PW-2 categorically supports and established 

the entire contention of the plaintiff’s story and defendant side failed to 

dismantle their credence by bringing out any sort of material contradictions.  

21. On meticulous appreciation of oral as well as documentary forms of 

evidences presented by the plaintiff/respondent it is seen that vide Ext.7 and 

Ext.8 the plaintiff has supplied 29 nos. of hexagonal wire netting on two 

different occasions to the defendants for which the payment was duly made 

to him by the defendants and in respect of that the defendants have not 
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raised any objection rather they have admitted supply of 29 nos. of rolls and 

payment said amount in their written statement. Accordingly, further 

discussion is not warranted in this case as admitted facts need not be proved 

as per section 58 of Indian Evidence Act.  

22. Now, coming to the crux of the dispute that divulges from the pleadings on 

record that plaintiff has claimed that defendants have rejected 7 nos of 

hexagonal wire netting claiming them to be not as per specification against 

which plaintiff has supplied fresh rolls vide challan no.118 dated 03-11-2000 

and those were duly received by the defendant No.4 putting his signature on 

the challan. The plaintiff/respondent to substantiate such facts exhibited the 

challan no.118 dated 03-11-2000 as Ext.9 and that supports and established 

the fact of supplying 7 nos. of fresh rolls to the defendants. The 

plaintiff/respondent in his evidence categorically established that 7 nos of 

rolls were rejected and plaintiff replaced the same by supplying 7 nos. of 

fresh hexagonal wire netting rolls to the defendants and Ext.9 appears to be 

the proof of such facts. DW-1 in his cross-examination firmly admitted that 

36 nos of hexagonal wire netting rolls were supplied but payment was made 

only in respect of 29 nos. of wire netting. DW-2 in his cross-examination also 

stated that 7 nos. of unspecified rolls were rejected and same were replaced 

by the plaintiff. DW-2 further admitted that as per Ext.A, 7 nos. of rolls were 

supplied and as per Ext.B, 29 nos. rolls were supplied. DW-2 further 

supported that one Gagan Talukdar has received the materials supplied by 

plaintiff vide Ext.9 and that is 7 nos. excess materials. Hence, from the 

aforesaid evidence on record, it can conclusively observed and decided that 

plaintiff/respondent have supplied 7 nos. of excess hexagonal wire netting 

rolls to the defendants as those were not as per specification.  

23. Now, coming to the fact of non-payment of Rs.18,393/- for not returning 

those excess 7 nos. of hexagonal wire netting the plaintiff vide Exts.10 to 18 

has issued letters, notices to the defendants for payment or returning those 

rolls.   

24. DW-1 in his cross-examination has admitted that Ext.13 notice was sent to 
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through Ext.14. He admitted that Ext.15(1) was signed by Sri Micheal 

Narzary, 4th grade employee. Ext.15(2) is the signature of Executive 

Engineer which he knows. DW-1 also admitted that Ext.15(3) was received 

in Superintendent office. DW-1 also admitted that Ext.16 was sent through 

Ext.17 to his superior officer. DW-1 further in his cross-examination admitted 

that Ext.12 letter was written in their office by Executive D Barua. The DW-2 

also in his cross-examination stated that Ext.13 was received by their office 

through Ext.15(2). It is also admitted that Ext.15(2) bears seal of their office 

but he could not recognize the signature on Ext.15(2). DW-2 also admitted 

that Ext.16, reminder notice was received by him. Ext.18(3) was A/D card 

and Ext.18(3)(a) are his signature on Ext.18(3), A/D card. The defendants in 

cross-examination has failed to elicit anything from PW-1 to show that he 

has not sent the Ext.10 to 11. DW-1 and DW-2 have admitted the sending of 

letter i.e. Ext.13 to 18 series. Hence, from the above it can be held that 

plaintiff vide Ext.10 to 18 has requested the defendants to return such 

excess 7 nos. of sire rolls but as admitted by DWs no reply was made after 

receipt of Ext.16 reminder notice dated 10-06-2008. Hence, the defendants 

in spite of receipt of demand notice of plaintiff failed to make payment or 

return the 7 rolls.  

25. Therefore, in the light of the aforesaid discussions, it is seen that 

plaintiff/respondent proved that he supplied 7 nos. of excess hexagonal wire 

netting rolls in favour of the defendants and for which the defendants failed 

to return those hexagonal nets and further failed to pay the value of such 

rolls to the plaintiff after getting several demand notices from the 

plaintiff/respondents.  

26. Accordingly, this court finds that learned Munsiff No.1, Sonitpur, Tezpur has 

not committed any error in deciding the Issue No.3 in favour of the 

plaintiff/respondent and as such discussion and decision of the learned trial 

court below in respect of Issue No.3 not deserves any interference from this 

first appellate court and consequent to that decision of ld. Court below in 

respect of Issue No.3 is upheld.    
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27. Learned advocate appearing on behalf of the appellant /defendants during 

the time of argument hearing, vehemently argued that suit is barred by law 

of limitation as the entire transactions took place in the year 2000 and the 

suit was filed in the year 2010. In the light of the argument put forwarded 

by the learned advocate of the appellants, this court perused the Issue No.5 

that relates to plea of limitation and to decide the findings of the learned 

court below, let us peruse the entire evidence on record carefully. 

Undeniably, Money Suit No.13/10 instituted in the year 2010 for recovery of 

Rs.18,393/- from the defendants showing the cause of action as 28-03-2000, 

29-05-2000, 04-07-2000, 03-11-2000, 17-11-2000, 11-12-2000, 02-02-2004, 

08-05-2007, 02-02-2008, 10-06-2008, 23-06-2008 and on every day 

thereafter. Hence, from the pleadings on record it is seen that last date of 

cause of action was shown as 23-06-2008. Plaintiff/respondent in his plaint 

categorically pleaded that on several occasions, he has written letters to the 

defendants for returning the excess supply of rolls and or either to make 

payment of those rolls and he further mentioned the several dates of issue 

of letters including the demand notice u/s 80 CPC dated 02-02-2008 but the 

defendants did not pay any heed to his notice. Again on 10-06-2008 the 

plaintiff issued another advocate’s notice upon the defendants and same 

were received on 11-06-2008 and 23-06-2008. The plaintiff to prove his 

above mentioned contention exhibited the following documents :   

Ext.10 – letter to Executive Engineer dated 15-09-2004 

Ext.11 – Plaintiff’s letter to Executive Engineer dated 07-04-2005 

Ext.12 – Letter no. IID/W-1/CECLA/Pt/III/161 A by defendants dated 

08-05-2007 

Ext.13 – Notice u/s 80 CPC dated 02-02-2008 

Ext.14 – Postal receipt dated 02-02-2008 

Ext.15(1) to 15(4) – Acknowledgement card 

Ext.16 – Copy of reminder 

Ext.17(1) to 17(5) – Postal receipts dated 10-06-2008 

Ext.18(1) to 18(4) – Acknowledgement card 
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28. Hence, from the aforesaid discussion, this court finds that last date of cause 

of action appears to be 02-02-2008 and suit was filed by the 

plaintiff/respondent in the year 2010 and it is very much within the period of 

limitation i.e. three years and accordingly, the suit is not barred under law of 

limitation and findings of the learned court below is upheld in respect of 

Issue No.5.  

29. Therefore, in the light of aforesaid discussions, this court finds that the 

judgment and decree pronounced by the learned court below not suffers 

from any material irregularity and the learned court below not committed 

any error both in law and facts in deciding the entire dispute in favour of the 

plaintiff/respondent.                        

30. In the result, judgment and decree pronounced by the ld. Trial court is 

hereby upheld and first appeal is dismissed of with cost.  

31.  Prepare a decree accordingly. The appeal is disposed of on contest with 

cost. 

32.  Send down the Case Record, along with a copy of this judgment to the ld. 

Court. Given under my hand & seal of the Court on the 30th July’2019. 

 

 

(N. J. Haque) 

Civil Judge 

                        Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and  

Transcribed be me:    

(J. K Muru), Steno.   

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 
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ANNEXURE 

Plaintiff Witnesses:   
i PW-1     : Sri Nakul Ch. Paul 

  
Plaintiff Exhibits:  

i Ext.1  : Letter No.IID/1197 dated 21-02-2000 
ii Ext.1(1) : Signature of plaintiff 
iii Ext.2  : Letter No.P.B./99-2000/015 dated 23-03-2000 
iv Ext.3  : Letter & Order No.SETCI/T/10/1/A/368 dated  

    28-03-2000 
v Ext.4  : Letter No.P.B./99-2000/10 dated 29-03-2000 
vi Ext.5  : Letter & Order No.SETCI/T/P/a/A/460 dated  

    10-04-2000 
vii Ext.6  : Bill No.PB/2000001/06 dated 05-01-2000 
viii Ext.7  : Challan No.114 
ix Ext.8  : Challan No.127   
x Ext.9  : Bill No. PB/2000-01/06 for challan No.118 dated  

    03-11-2000   
xi Ext.10  : Plaintiff’s letter to Executive Engineer dated  

    15-09-2004   
xii Ext.11  : Plaintiff’s letter to Executive Engineer dated  

    07-04-2005  
xiii Ext.12  : Letter No.IID/W-1/CECLA/PT/III/161-A by  

    defendant dated 08-05-2007  
xiv  Ext.13  : Copy of the notice u/s 80 CPC 
xv  Ext.14(1) & 14(5): Postal receipt dated 02-02-2008  
xvi  Ext.15(1) & 15(4): A/D card 
xvii  Ext.16  : Copy of reminder dated 10-06-2008 

xviii Ext.17(1) & 17(5): Postal receipts 
xix Ext.18(1) & 18(4): A/D cards 
xx Ext.19   : Medical certificate  

 
Defendant Witnesses: :  

i DW-1     : Hemanta Kr. Bora 
ii DW-2     : Bhaskar Bhuyan 

 
Defendant Exhibits : :   

i  Ext.A   : Challan No.114 
 
 
 

 
(N. J. Haque) 

                                                                                                 Civil Judge 
                         Tezpur, Sonitpur 


